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RE:  Searsport Federal Navigation Project 
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Dear Sirs: 
 
 It is my understanding that on Saturday, August 30, Sprague Energy intends to provide 
public notice of its intent to file an application for a dredging permit with the Maine Department 
of Environmental Protection (DEP).  Further, Sprague Energy intends to file the application for a 
permit to conduct maintenance dredging at the Mack Point docks, in Searsport, Maine on or about 
September 3, 2014.  I am requesting that you delay seeking this permit until additional sediment 
testing has been completed that complies with the methodologies used by the federal court’s 
experts in the Mallinckrodt litigation for determining the presence, level and location of legacy 
mercury and that does not dilute the level of contamination through compositing.  In addition, I 
hope you will consider amending the scope and nature of your dredging project as detailed in the 
Non-Structural Alternative proposed in the Dawson Report, which is being sent to you with this 
letter. 
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Attached to this letter for your review and use is an analysis conducted by the federal 
court’s sediment expert in the pending Mallinckrodt litigation, Dr. Kevin Yeager of the University 
of Kentucky.  Dr. Yeager has undertaken a thorough assessment of the prior sediment testing in 
the port of Searsport conducted by Battelle in 2008 for the Corps, on which the conclusions in the 
April 5, 2013 Feasibility Study and draft Environmental Assessment were based, as well as the 
2013 Sprague Energy sediment testing at the Mack Point docks, using the sampling plan provided 
by the Corps. Dr. Yeager’s analysis confirms that the sediment testing done to date in Searsport 
under the Corps’ direction fails to meet either the basic requirements under the RIM 2004 
Guidelines, issued by the Corps and EPA for evaluation of the level of all contaminants in material 
proposed for disposal in New England waters, or the more stringent standards and methodology 
mandated by the federal court’s experts in the Mallinckrodt litigation to determine whether this 
area is contaminated by buried HoltraChem legacy mercury.  Dr. Yeager’s analysis also reaffirms 
the conclusions in the Dawson Report that additional sediment testing and further study is required 
before this project can proceed – even with maintenance dredging. 

 
My clients strongly support maintaining the authorized depths for safe and efficient 

navigation in the Searsport FNP and at the Mack Point docks and support responsible, properly 
timed, maintenance dredging, with upland disposal of all spoils generated.  However, in light of 
Dr. Yeager’s conclusions regarding the inadequacy of sediment testing done to date under the 
Corps’ direction – including the sediment tests done for Sprague Energy in 2013 – we oppose any 
dredging commencing in Searsport until the sediment testing detailed in Dr. Yeager’s Report is 
done and a plan developed for dredging that will minimize the inevitble re-suspension of any 
HoltraChem legacy mercury or other contaminants that are present.  

 
We hope you will support our efforts to ensure that no unintended environmental harm is 

done in the process of maintenance dredging in Searsport.  Using due care to protect the 
environment is a principle that Sprague has made an integral part of its corporate culture by 
including compliance with environmental laws and an objective and core value in the Sprague 
Resources GP LLC Corporate Code of Business Conduct and Ethics, adopted as of October 14 
2013.  Article V, Section G of that Code reiterates the Partnership Group’s commitment “to 
conducting its business in compliance with applicable health, safety and environmental laws, rules 
and regulations in a manner that has the highest regard for the health and safety of human life and 
the environment.”  And, Article VIII, Section I states that: “The Partnership Group is committed 
to the protection of the environment in all areas of its operations and to careful compliance with 
procedures designed to reduce or eliminate risk of damage to the environment.”   

 
Waiting to seek a dredging permit until completion of the testing that the federal court’s 

sediment expert says is needed is consistent with these principles in the Sprague Corporate Code 
of Conduct. 

 
Failure to conduct the necessary, updated sediment testing prior to proceeding with this 

project could:  
• Directly interfere with the federal court’s oversight of the remediation of 

HoltraChem mercury; 
• Increase the actual, economic, environmental and human costs of the remediation 

of the HoltraChem mercury contamination; 
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• Spread methyl mercury contamination to the entire Pen-Bay food web, including 
the valuable commercial fisheries and aquaculture facilities in this region; 

• Damage or destroy the actual and economic viability of the lobster industry in 
Penobscot Bay, that sustains the Midcoast economy and the more than 2,100 
licensed lobstermen in Zones C and D; and 

• Do irreparable harm to the iconic Maine Lobster Brand.  
 
For these reasons, this letter serves as a formal request on behalf of my clients, including 

(but not limited to) the Maine Lobstering Union, members of the Zone D Lobster Zone and Zone 
Council, the Pemaquid Mussel Farm and the Sierra Club of Maine, that Sprague conduct the 
necessary sediment testing at the Mack Point docks detailed in Dr. Yeager’s analysis, using the 
methodologies approved by the federal court and its experts in the Mallinckrodt litigation, prior to 
submission of an application to dredge with DEP. 
 
Dawson Report: 

 
In addition to the Yeager Report, I am forwarding the Dawson Report, prepared by 

Dawson & Associates – the foremost water resource development firm in the nation comprised of 
former Corps leadership and key personnel.  Dawson and Associates concluded that the Searsport 
Harbor Navigation Project, unless drastically altered, requires further study, such as the required 
Environmental Impact Statement, to assess these issues fully and comprehensively. 

 
However, Dawson has determined that 97% of the stated transportation enhancement and 

navigational efficiency goals of the Searsport dredging project detailed in the April 5, 2013 
Feasibility Study and draft Environmental Assessment (2013 FSEA) would be achieved by simply 
restoring the existing channel in the Searsport Federal Navigation channel to the congressionally-
authorized depth of 35-feet, and deepening the Mack Point dock area to 45-feet (2-feet deeper than 
you have proposed).  My clients and others active in monitoring the Searsport dredging proposal, 
strongly support this Non-Structural Alternative being pursued, as long as proper sediment testing 
is done in advance of undertaking this dredging, all dredge spoils are disposed upland as required 
(on-site if possible, in an authorized hazardous waste facility if contaminated), and the dredging is 
done at a time and in a manner that will minimize the adverse impacts of the inevitable re-
suspension of some HoltraChem legacy mercury.   

 
We hope that after reviewing the Dawson Report, you will join us in promoting and 

pursuing this non-structural alternative, which will cost taxpayers a fraction of the project outlined 
in the 2013 FSEA, but which can accomplish most of the goals of that project without the 
environmental and economic devastation that the project detailed in the 2013 FSEA will inflict on 
Penobscot Bay – particularly on the lobster. 

 
Why Additional Sediment Testing is Required Before an Application is Filed: 
 
 Beginning in 1967, three years after the Searsport FNP channel was first dredged, a 
company called “HoltraChem” began dumping vast quantities of mercury into the Penobscot 
River, in Orrington, Maine.  This mercury dumping continued at least until 2000, when 
HoltraChem declared bankruptcy, although most of the dumping occurred from 1967 to 1970 – 



August 29, 2014 Letter to Sprague Leadership  
Re: Yeager Report 
Page 4 
 
prior to enactment of the Clean Water Act.  The estimated 9 to 12 tons of mercury that 
HoltraChem dumped into the Penobscot River, worked its way into the Bay through years of tidal 
action – and, as a consequence of exposure to methylating bacteria in the first 0-3 cm of sediment, 
this mercury resulted in methyl mercury contamination spreading to the sediment and biota in a 
large area of the River and Bay.  This contamination has since been confirmed to exist in 
Penobscot Bay as far south as at least the southern tip of Islesboro.  In the late 1990s, the Maine 
People’s Alliance and Natural Resources Defense Council filed suit against HoltraChem’s 
successor Mallinckrodt, a German-based company, to compel Mallinckrodt to pay for the 
remediation of the environmental damage done to the Penobscot River and Bay as a result of 
HoltraChem’s mercury dumping.   
 

In 2002, the federal court held Mallinckrodt liable for the HoltraChem contamination in 
the Penobscot River and Bay.1  After the United States Court of Appeals for the First Circuit 
affirmed this determination of liability, the federal court in Maine appointed a panel of three 
experts.  This three-expert, court-appointed panel and the additional experts that they have 
selected to work on specific areas of inquiry, have conducted a study of mercury contamination in, 
and its effects on, the Penobscot River and Bay (including the sediment and biota found in each) 
for more than a decade.  The purpose of this study was to determine the extent and location of 
contamination attributable to HoltraChem mercury dumping, from 1967 to 2000, and to determine 
and advise the Court on the remediation needed to best restore the environment of this region by 
addressing the environmental degradation caused by HoltraChem.  This study is known as the 
“Penobscot River Mercury Study” (PRMS) and is unprecedented in its scope and breadth.   

 
This Summer, the United States District Court for the District of Maine held a trial, based 

on the results of the Phase I and Phase II PRMS to determine what remedial measures to order 
Mallinckrodt to fund, to begin the daunting task of remediating the environmental damage done by 
HoltraChem’s mercury dumping.  This damage continues to have significant impact on the 
Penobscot Bay environment and economy, including the closure earlier this year, by the Maine 
Department of Marine Resources, of a 7-square mile area at the mouth of the Penobscot River and 
upper estuary of Penobscot Bay to all lobstering and crabbing.  This contamination was caused by 
the effects of a mobile sediment pool of methyl mercury, from HoltraChem’s dumping of 
inorganic mercury upriver, contaminating biota and sediment in this area that has had no benefit 
from natural attenuation of the contamination as other areas of the Bay and River have had.  The 
Court’s Order on remediation has not yet been issued. 
 

The 2013 “Final Report to the federal court for Phase II of the PRMS” expressly found 
that there is a layer of buried inorganic mercury throughout the entire upper Penobscot Bay, 
down to the southern tip of Islesboro, found generally at a depth of about 20 to 40 cm (8 to 16 
inches), attributable to the dumping of mercury by HoltraChem, primarily in 1967 to 1970.  The 
Court’s experts concluded that there is no threat to the environment, biota or public health as long 
as this layer remains buried.  However, if this mercury is disturbed and given access to 
methylating bacteria in the first 0 to 3 cm of sediment in Penobscot Bay and River, this inorganic 
mercury could be converted into toxic methyl mercury that could contaminate the entire food web 

                                                
1  Separate litigation has been prosecuted by the State of Maine for the land-side contamination at the abandoned 
200+ acre HoltraChem site.  Mallinckrodt has also been determined liable for those clean-up costs in litigation that 
was affirmed by the Maine Supreme Judicial Court earlier in 2014. 
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in Penobscot Bay, creating an environmental, economic and human crisis in this region and the 
State of Maine.  Final Report, Chapter One.   

 
A quarter of all American lobsters caught in the United States are caught and landed in the 

waters of western Penobscot Bay, in Knox and Waldo Counties, where the Corps is proposing to 
do the Searsport dredge-and-dump project.  The value of the lobster catch from the area of the 
proposed dredging and dumping in 2013 alone was over $102 million at the dock, with a value 
in the Maine and U.S. economies of more than half-a-billion dollars.  

At a May 2, 2014 “private” meeting with lobstermen, Corps staff acknowledged that the 
time for “recovery and re-colonization” of the area impacted by this dredge-and-dump proposal 
would be at least four (4) years – double the time that the Corps publicly acknowledged recovery 
and re-colonization would take in the 2013 FSEA.  Although a 4-year loss of just the western 
Penobscot Bay lobster fishery could result in up to a $2 billion loss to the Maine economy – lost 
revenue that the Corps’ staff confirmed would not be reimbursed by the federal government – the 
Corps never contemplated nor calculated this significant adverse economic impact as an off-set 
when calculating the estimated National Economic Development (NED) “benefit” the Corps 
asserts this dredging project would create.  The Corps has also provided no public notice about its 
private revelation that the time they acknowledge it will take for this area to recover and re-
colonize after dredging in Searsport is now double the period revealed in the 2013 FSEA. 

The closure by DMR, earlier this year, of the 7-square mile area of the Penobscot River 
and upper estuary of Penobscot Bay, to all lobstering and crabbing, highlights why concerns 
expressed by opponents of the proposed Searsport expansion dredging project regarding the 
adverse economic impacts that could result from spreading mercury contamination from 
HoltraChem represent a real, not imagined, threat to the iconic Maine Lobster brand and 
Penobscot Bay lobster industry.  Spreading methyl mercury contamination during dredging in 
Searsport would destroy the lobstering industry in Penobscot Bay as we know it today, and 
potentially irreparably damage the iconic Maine Lobster brand – a multi-billion dollar a year 
industry which is a foundation of the Maine economy. 

 
The lessons of the Long Island Sound (LIS) lobster die-offs also demonstrate what is at 

risk in Penobscot Bay.  Since 1999, the lobster die-offs in Long Island Sound have continued, 
leading to a loss of 95% of the lobster fishery from 1998 levels.  Fewer than 2-dozen lobstermen 
remain to fish in Long Island Sound.  And, although dredge spoils disposal by the Corps is not the 
only cause attributed to these die-offs (and the continuing failure of the fishery to recover) -- part 
of the reason for the collapse of the LIS lobster fishery identified by studies done by the 
University of Connecticut and others is the adverse effects from disposal of dredge spoils 
(including dredge spoils contaminated with pesticides) by the Corps of Engineers in western Long 
Island Sound.  Experts studying the LIS die-offs have expressly concluded that dredge spoils 
dumped by the Corps in western Long Island Sound have had a “cause-and-effect impact” on an 
increase in lobster shell disease in the western LIS and contributed to the multiple LIS lobster die-
offs since 1999.  And, while the LIS lobster die-offs are an alarming sign of significant 
environmental degradation, the collapse of the LIS lobster fishery is also an economic calamity 
that has had ripple effects throughout the economy of Connecticut and New York – a calamity we 
seek to avoid repeating in Maine in Penobscot Bay. 
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Because the most significant and damaging HoltraChem mercury dumping occurred from 
1967-1970 – after the establishment and initial dredging of the Searsport FNP in 1964 – even a 
maintenance dredge could disturb buried HoltraChem legacy mercury.  Although we support and 
encourage doing maintenance dredging with upland disposal of all dredge spoils, no dredging, 
even maintenance dredging, should be undertaken without adequate sediment testing conducted in 
accordance with the methodologies required by the federal court’s experts.   

  
The assessment by Dr. Yeager was prepared by him acting in his capacity as a scientist and 

a neutral in the same manner, and for the same purpose, that his PRMS report (Chapter 5 of the 
Final Report) was submitted to the Court.  Based on the strength of his unbiased conclusions, 
grounded in the sound science and facts, we hope that you will reconsider filing an application for 
dredging with DEP until the updated testing detailed in Dr. Yeager’s Report is completed.  We 
also hope that you will join us in advocating for the scope of the broader Searsport dredging 
project to be amended in favor of the Non-structural Alternative detailed in the Dawson Report, 
which will achieve 97% of the stated goals of the project detailed in the 2013 FSEA, but for a 
fraction of the cost to taxpayers and without the significant adverse environmental and economic 
damages that the current proposal would inflict on Penobscot Bay and its people. Your 
consideration is greatly appreciated.   
 
Respectfully, 
 

 
Kimberly J. Ervin Tucker 
Maine Bar No. 6969 
 
CC: Jim Beyer (DEP) 
 Maria Lentine-Eggett (DEP) 
 Karen Knutti (DEP)  
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Based on the strength of Dr. Yeager’s unbiased conclusions, grounded in sound science 
and the facts, we hope that you will reconsider filing an application for Water Quality Certification 
until the updated testing detailed in Dr. Yeager’s Report is completed.  This request is consistent 
with the observations of experts in Corps processes and standards from Dawson and Associates 
and the requirements of law in NEPA and related regulations.  Your consideration is greatly 
appreciated.   
 
Respectfully, 

 
Kimberly J. Ervin Tucker 
Maine Bar No. 6969 
 

  
  


