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Dear Mssrs. Flora and Maynard and Members of the BRCC Executive Committee: 
 

On April 5, 2013, the Corps of Engineers released a Feasibility Study and draft 
Environmental Assessment (2013 FSEA) that proposed to deepen the Searsport Federal Navigation 
Project channel from 35-ft to 40-ft, deepen the dock area at Mack Point to 43-ft, expand the size of 
the federal navigation project and turn-around by a third, and dump almost a million cubic yards of 
dredge spoils – much of it contaminated – into Penobscot Bay.  The Maine Department of 
Transportation is the Corps’ non-federal partner for this project.  The project requires the expenditure 
of more than $13 million of State and federal taxpayers’ funds.  Because the Bangor Regional 
Chamber of Commerce (BRCC) has expressed such a keen interest in the proposal to dredge the 
Searsport Federal Navigation Project, I am forwarding two recent, important reports on this subject 
(the Yeager Report and the Dawson Report) to the BRCC Executive Committee, so that you might 
become better informed about the basis for opposition to this project from the small business owners, 
local officials and residents of Penobscot Bay whose economic security would be devastated if this 
project, as proposed, proceeds.  I hope that you will share this information with the entire 
membership of the BRCC and the AC50.   

Contrary to assertions made in the May 19 articles authored by Tom Bell in the Portland Press 
Herald, the contents of which AC50 President Andy Sturgeon takes much of the credit for in the 
recent AC50 newsletter, the opposition to this project is grounded in the fact that this project makes 
no economic sense for Penobscot Bay or the State of Maine.  Hopefully, the information in this 
letter and the Yeager and Dawson Reports will clarify the economic reasons for opposing the 
Searsport project as proposed. 
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As Senator Susan Collins has observed: “In parts of Maine the environment is our economy.”  
Perhaps no region of Maine epitomizes this principle more than Penobscot Bay.  The communities in 
and around Penobscot Bay rely on maintaining the pristine quality of the environment and the 
rugged, arcadian beauty of the coastline for the primary industries that sustain this region – 
commercial fishing (especially lobstering), tourism and second-home real estate -- to survive and 
flourish.   

Proponents of this dredging project, including the AC50, are in error when they assert that the 
economy and environment of Penobscot Bay must to be sacrificed so that communities in interior and 
Northern Maine can prosper.  Penobscot Bay is a resource that can sustain the economic prosperity of 
all Mainers when and if it is treated with respect and shared equitably.  We do not need to lose the 
jobs we already have in the Midcoast region, to grow jobs in Milo or at the former Loring AFB 
facilities.  Those that say that we must choose between preserving the fertile lobstering grounds of 
Penobscot Bay or developing manufacturing facilities to produce wood pellets for export in the 
interior of the State are offering a false choice. 

While the port of Searsport plays an important role in the State of Maine’s economy, and 
provides essential goods on which we all rely, it will never generate the vast economic resources that 
are already being produced for the Maine economy by the small businesses, including the lobster 
industry, in Penobscot Bay.  To advocate for a project that will destroy the successful businesses we 
already have, based on the mere hope for some future enterprises elsewhere, is fool-hardy and 
demonstrates a lack of fiscal responsibility that is beneath an organization dedicated to economic 
growth like the Bangor Regional Chamber of Commerce – so why is the AC50 promoting this 
cynical false choice? 

Much of the focus on the adverse impacts of the Searsport dredge-and-dump proposal have 
centered on the damage and economic losses to the lobster industry.  This focus is because the lobster 
industry is a foundation of the Midcoast economy, and Penobscot Bay plays a vital role in that 
industry.  A quarter of all lobsters caught annually in the United States are caught and landed in 
western Penobscot Bay, where the Corps proposes to dump the dredge spoils from the Searsport 
dredging project.  The value of the lobster catch in western Penobscot Bay, in 2013 alone, was over 
$102 million at the dock and a half a billion dollars in the economy of Maine.  More than 2,100 
licensed lobstermen make their livings fishing in Penobscot Bay in Zones C and D.  However, in 
calculating the economic impacts of the proposed Searsport project, the Corps ignored the significant 
adverse economic impacts that this dredge-and-dump proposal would have on the lobster industry or 
on the jobs of these commercial fishermen.  

At a May 2, 2014 “private” meeting with lobstermen, Corps staff acknowledged that the time 
for “recovery and re-colonization” of the area impacted by this dredge-and-dump proposal would be 
at least four (4) years – double the time that the Corps publicly acknowledged recovery and re-
colonization would take in the 2013 FSEA.  Although a 4-year loss of just the western Penobscot 
Bay lobster fishery could result in up to a $2 billion loss to the Maine economy – lost revenue that 
the Corps’ staff confirmed would not be reimbursed by the federal government – the Corps never 
contemplated nor calculated this significant adverse economic impact as an off-set when calculating 
the estimated National Economic Development (NED) “benefit” the Corps asserts this dredging 
project would create.  The Corps has also provided no public notice about its private revelation that 
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the time they acknowledge it will take for this area to recover and re-colonize after dredging in 
Searsport is now double the period revealed in the 2013 FSEA. 

The 2013 proposal to deepen the Searsport channel and Mack Point dock area is merely an 
updated, expanded version of the proposal made in 2000 by the Corps and DOT.  Thus, the current 
opposition from lobstermen and local communities should not be a surprise to the Corps or DOT 
since these same concerns were raised when a similar, smaller proposal to deepen Searsport’s channel 
was first proposed by the Corps and Maine DOT in 2000.  At that time, the Corps and DOT proposed 
to deepen the Searsport channel from 35-ft to 37-ft, and to dump 375,000 cubic yards of dredge spoils 
in the Rockland disposal site.  In 2000, the Corps acknowledged that fully half of this dredge 
material that the proposed dredging would generate had been deemed “unsuitable for 
uncontained open ocean disposal,” because of contamination; but the Corps and DOT planned 
to dump all of these dredge spoils into State waters in the Rockland disposal site.   

However, like today, in 2000 Lobstermen expressly opposed dumping any spoils from 
Searsport into the Rockland Disposal Site, which lies at the heart of some of the most productive 
lobstering grounds in the world.  Lobstermen’s opposition was in part fueled by their fear of 
Penobscot Bay becoming “the next Long Island Sound” (LIS) – where the lobster fishery had been 
decimated by a die-off from unknown causes in 1999.  The effort to obtain congressional approval for 
the 2000 proposal to deepen the Searsport Federal Navigation Project was abandoned, primarily 
because of the opposition of lobstermen and other Penobscot Bay residents and officials – opposition 
that was based on the threat that such a dredge-and-dump proposal posed to the valuable and 
irreplaceable Penobscot Bay lobster fishery.  Instead, the House Transportation and Infrastructure 
Committee issued a Resolution on July 26, 2000, directing the Corps to do a Feasibility Study to 
determine if any changes to the Searsport FNP were needed.  The 2013 FSEA was allegedly prepared 
and issued based on the authority granted in this July 2000 Resolution. 

Despite knowing that Penobscot Bay lobstermen have opposed the proposal to dump any 
spoils – whether clean or contaminated – into the fertile lobstering grounds of Penobscot Bay, the 
Corps failed to hold a single meeting with lobstermen from July 26, 2000 until long after the date the 
2013 FSEA was issued to develop an alternative to dumping a million cubic yards of dredge spoils 
into the Bay for this project.  Further, in the more than thirteen (13) years the Corps had to develop 
the FSEA, the Corps failed to do any study of the long-term adverse impacts this project would have 
on the Penobscot Bay lobster fishery, or any of the other commercial fisheries that are operating 
successfully in Penobscot Bay, including: 

• The recovering scallop fishery; 
• The American Eel (elver) fishery; and 
• The Pemaquid Mussel Farm (PMF) – an aquaculture facility that brings in another $500,000 

a year and supplies 53 local restaurants and other out of State suppliers with Maine grown 
mussels.  Mussels from the PMF filter a million gallons of water an hour in the Bay.  In fact, 
although the PMF appears on nautical charts and is on land leased, by the Corps and DMR, 
for two 10-year intervals, Corps staff doing the EA and work on this project did not even 
know the PMF existed as late as April 8, 2014.  However, because this facility sits just 5,000 
feet from where the Corps proposes to dump a million cubic yards of material, it would be 
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put out of business if dredge spoils from Searsport are dumped in the Bay – even clean 
dredge spoils.   
 

The lessons of the LIS lobster die-offs loom even larger today than in 2000.  Since 1999, the 
lobster die-offs in Long Island Sound have continued, leading to a loss of 95% of the lobster fishery 
from 1998 levels.  Fewer than 2-dozen lobstermen remain to fish in Long Island Sound.  And, 
although dredge spoils disposal by the Corps is not the only cause attributed to these die-offs (and the 
continuing failure of the fishery to recover) -- part of the reason for the collapse of the LIS lobster 
fishery identified by studies done by the University of Connecticut and others is the adverse effects 
from disposal of dredge spoils (including dredge spoils contaminated with pesticides) by the Corps of 
Engineers in western Long Island Sound.  Experts studying the LIS die-offs have expressly 
concluded that dredge spoils dumped by the Corps in western Long Island Sound have had a “cause-
and-effect impact” on an increase in lobster shell disease in the western LIS and contributed to the 
multiple LIS lobster die-offs since 1999.  And, while the LIS lobster die-offs are an alarming sign of 
significant environmental degradation, the collapse of the LIS lobster fishery is also an economic 
calamity that has had ripple effects throughout the economy of Connecticut and New York – a 
calamity we seek to avoid repeating in Maine in Penobscot Bay. 
  
Prior Inconsistent Statements:  

Distrust in the Corps’ and DOT’s claims about the need for dredging in Searsport and the 
safety of disposing of dredge spoils from Searsport in the Bay have been fueled by the many 
contradictory and inconsistent statements that the Corps’ officials (and other proponents of this 
project) have made over the past 14 years, and because of the refusal of the Corps to do the 
Environmental Impact Statement and testing that federal law (including the National Environmental 
Policy Act (NEPA)) and their own regulations require.   

First, the Corps has issued two Environmental Assessments within a year concerning the port 
of Searsport in which they made diametrically opposed and inconsistent conclusions regarding the 
need for dredging, even maintenance dredging, in Searsport.  Second, current claims about the 
sediment in Searsport being “clean” and the level of mercury present in the spoils being “safe” and 
“low” are contradicted by prior acknowledgements in 2000 by the Corps and DOT about the 
sediment in Searsport and are contrary to the conclusions of a panel of neutral court-appointed 
experts, who have studied the mercury contamination in the sediment in the Penobscot River and Bay 
for more than a decade in the Penobscot River Mercury Study (PRMS), completed under the 
authority and direction of the United States District Court for the District of Maine.   

To Dredge or Not To Dredge:  
The April 2013 FSEA’s assertion that dredging is required in Searsport to maintain safety and 

“navigational efficiency” for existing Searport vessel traffic is a claim that is diametrically opposed to 
the conclusions of the Corps and U.S. Coast Guard in a May 2012 Environmental Assessment and 
supporting USCG analysis.  In the May 2012, the Corps issued an Environmental Assessment (May 
2012 DCP LPG EA) in support of granting federal permits to DCP Searsport LLC to fill wetlands for 
the construction of the largest LPG storage tank and marine “import” terminal on the East Coast.  The 
Corps expressly stated in the 2012 DCP LPG EA that “no dredging was required” (even 
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maintenance dredging) for LPG tankers, with presumed drafts of 39.7-ft, to safely use the Searsport 
FNP and Mack Point docks to service this proposed LPG facility.1  However, on April 5, 2013, the 
Corps issued the 2013 FSEA claiming that deepening the channel to 40-ft was needed so that existing 
vessel traffic could safely and efficiently use the port of Searsport, including specifically “tankers 
with drafts of 39.7-ft.”2   

Ironically, the 2013 FSEA was issued the day after the Searsport Planning Board (SPB) 
denied DCP Searsport LLP local permits – in part because of the significant safety risks posed by this 
project.  The April 4, 2013 SPB action nullified the already-issued State and federal permits for the 
DCP project; however, the Corps and Maine DOT – and the BRCC and AC50 -- have continued to 
push for the State and federal taxpayer-funded dredging project in Searsport under the guise of 
“safety” and “navigational efficiencies” for “existing” vessel traffic in Searsport. 

While DOT officials, and members of the BRCC and AC50, have promoted this project 
recently – including in the recent Tom Bell PPH story – based on a speculative dredge-it-and-they-
will come theory, the only identified and acknowledged-intended beneficiaries of this expansion 
dredging project, according to the 2013 FSEA, are private corporations that use Mack Point for 
shipping – primarily for oil imports.  These beneficiaries include Sprague Energy and Irving Oil 
(two foreign-owned oil companies), that according to the Corps’ calculations will collectively pocket 
an additional $845,000 a year in additional profits to be derived from “transportation savings” that 
supposedly would result when tidal delays, of no more than 6 hours, are reduced for vessels landing 
at Searsport with drafts of 35.2-ft up to 40-ft.  The number of vessels meeting these vessel-draft 
criteria since 2003 has averaged fewer than 7 vessels a year.    

Further, as seen on the chart below, vessel landings data from the Corps Waterborne 
Commerce Statistics Center confirms that on average, from 2003 (when the Mack Point dock area 
was deepened by DOT) through 2012 (when the last WCSC statistics are available), fewer than 7 
vessel with drafts of 35.2-ft up to 40-ft (the vessel draft criteria that Corps states would be benefited 
by deepening the Searsport channel) have landed annually at the port of Searsport.   

 
  

                                                
1  Department of the Army Environmental Assessment and Statement of Finding for Application No. NAE-2010-02347, 
p. 63.  http://thanksbutnotankorg.ipage.com/NAE-2010-02347-coastguard.pdf 
2  FSEA Appendix E, pp.  E-14 and 15, pp. 95, 96 of 226. Tables 8 and 9. 
http://www.nae.usace.army.mil/Portals/74/docs/Topics/Searsport/DRAFT_FSEAAppendices.pdf 
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All Vessel Landings at Mack Point, port of Searsport, Maine 2003 to 2012 
 
 2013

*3 
2012**4   2011 2010 2009 2008 2007 2006 2005 2004 2003 

All 
Drafts 

 123 330   297 361 276 339 331 344 303 374 296 

0-5 ft     27 52   8 12 13   9 23 28 12 
6-9 ft       1   1   4   2   6   7   5 16   4 
10-12 ft       2 21   0   4 13   8   4 87   4 
13-14 ft     12   3   3 15 20   7 13 17 14 
15-17 ft     17 16 18 19 25 30 20 27 24 
18-20 ft   86   16 34 19 39 31 18 24 19 19 
21-23 ft   34   30 18 13 18 22 44 29 17 29 
24-26 ft   63   62 80 66 56 74 66 61 70 139 
27-29 ft   71   70 80 54 74 63 82 41 36 23 
30-32 ft   29   27 30 53 47 33 31 37 20 11 
33-35 ft   39     26 22 32 42 27 30 27 29 13 
36-38 ft     1     4   3   6   4   3   8 18   6   4 
39-40 ft     7     3   1   0   7   1   2   1   2   0 
41 ft     0     0   0   0   0   0   1   0   0   0 
42 ft     0     0   0   0   0   0   0   0   0   0 
Total 
>35 ft 

    8     7   4   6   11   4   11   19   8   4 

 
In other words, in the 2013 FSEA, the Corps and Maine DOT propose that taxpayers spend 

more than $13 million to expand and dredge the port of Searsport from a depth of 35-ft to 40-ft, 
and dump a million cubic yards of dredge spoils into Penobscot Bay, so that an average of 7 
vessels a year can reduce the time they wait for a high tide to dock at Mack Point by 6 or fewer 
hours, saving Sprague Energy and Irving Oil an estimated combined total of $845,000 a year. 

 
Opponents of the Searsport dredging proposal do so, in large part, because it is fiscally 

irresponsible to risk a lobster fishery worth a half a billion dollars a year in the economy of Maine as 
well as the livelihoods of 2,100 licensed lobstermen for such a paltry identified NED benefit or on the 
speculative promise of future industrial development that may never come.  The jobs sought to be 
created could not replace the economic contribution made annually by the jobs that would be lost. 
 
  

                                                
3  *  Figures from the Searsport Harbormaster’s Report to the Searsport Board of Selectmen, provided in March, 

2014.  
4 ** The 2012 figures from the Waterborne Commerce Statistics Center are preliminary and still subject to 

change, but are provided to demonstrate the continuing trend in diminished petroleum product landings at the port of 
Searsport, likely due to the declining reliance of the United States on import petroleum products. 
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The Dawson Report:   

 
Earlier this year, the Islesboro Islands Trust sought the assistance of Dawson & Associates, the 

nation’s premier firm for resolving complex challenges involving federal water resources and 
environmental regulatory policy and procedures, to evaluate the 2013 FSEA. Dawson & Associates 
reviewed documents relating to enlarging the federal navigation channel serving Searsport, Maine 
and concluded that: 

 
• A less environmentally damaging, practical, nonstructural alternative to the 

proposed project exists, involving doing maintenance dredging in the existing 
channel to restore the congressionally authorized depth of 35-ft and deepening the 
dock area to a 45-ft depth, that would accommodate 97% of the desired future 
fleet; 

• Potential Mercury contamination of the proposed dredge and dredge disposal sites 
must be further analyzed before the project moves forward; and 

• Several Army Corps’ economic assumptions are questionable and could 
significantly affect projected cost benefit ratios. 

 
In sum, Dawson and Associates concluded that the Searsport Harbor Navigation Project, unless 
drastically altered, requires further study, such as the required Environmental Impact Statement, to 
assess these issues fully and comprehensively.  A copy of the Dawson Report is being forwarded for 
your use and review.   
 

After reviewing this report, we hope that you will understand why the claim that Penobscot 
Bay and the jobs it supports must be sacrificed to create jobs in interior and Northern Maine.  By only 
doing a maintenance dredge and deepening the Mack Point dock area by 2-ft more than currently 
contemplated, 97% of the navigation goals of the proposed expansion dredging project can be 
achieved – allowing deep draft vessels to use this port efficiently.  The approximately 50,000 to 
60,000 cubic yards of dredge spoils material that this Non-Structural Alternative would generate 
could be cost effectively disposed of on land.  The cost to Maine taxpayers for this alternative would 
be $0 – because the cost of maintenance dredging in the channel is a federal responsibility and the 
costs of dredging at the docks would be a responsibility borne by Sprague Energy.  The cost of the 
Non-Structural Alternative would also cost federal taxpayers a fraction of what the proposed 
expansion-dredging project would cost, without any of the environmental and economic disruptions 
that would result form the project as currently proposed.  Why would the BRCC and AC50 advocate 
for a project that would cost taxpayers millions of dollars more and risk billions of dollars in revenue 
while jeopardizing thousands of Maine jobs – when there is such an alternative option available? 
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Why Additional Sediment Testing is Required: 
Conflicting Claims and Data about Sediment Contamination in Searsport:   
 

As noted above, in 2000 the Corps acknowledged that fully half of the Searsport dredge spoils 
that would be generated by deepening the Searsport channel from 35-fy to 37-ft were deemed 
“unsuitable for open ocean disposal” because of the level of contamination in this material.  However, 
contrary to the Corps’ acknowledgements made in 2000 about the contamination in Searsport, the 
Corps and proponents of this project (including proponents in the BRCC and AC50) now claim that 
the Searsport sediment is suitable for “uncontained open ocean disposal” in the fertile lobster grounds 
of Penobscot Bay and that this material is “clean” and safe to dump in Penobscot Bay.   

 
Lobstermen and other concerned Penobscot Bay residents have questioned the adequacy of 

the 2008 sediments tests done by the Corps and the claims about the interpretation of those results.  
Concerns about the adequacy of the 2008 sediment tests have included issues like: 

• The Corps never tested this material for dioxins; 
• The Corps failed to the sediment for methyl mercury (the toxin that caused the recent closure 

of a 7 square mile area in the river and upper bay to lobstering and crabbing);  
• The Corps failed to take core samples deeper than 2 to 7 feet, although they propose dredging 

as deep as 20 feet of sediment in some places; 
• The Corps diluted the level of contamination in the samples tested in the Searsport channel by 

making composite samples from multiple cores taken in the channel; 
• The Corps exaggerated the level of contamination in the proposed disposal sites by only 

analyzing three (3) 6-inch sediment grabs taken from the upper few centimeters of material; 
and 

• The sediment testing was too outdated to reflect current levels of contamination. 
However, even the incomplete 2008 sediment tests and the 2013 sediment tests done at the Mack 
Point docks by Sprague Energy reveal the presence of contaminants above reporting limits that 
included heavy metals (mercury, copper, lead, arsenic, chromium, cadmium, and nickel), PAHs, 
PCB, pesticides, endocrine disruptors, neurotoxins and carcinogens. 
 
Known Mercury Contamination From HoltraChem:   
 

Beginning in 1967, three years after the Searsport FNP channel was first dredged, a company 
called “HoltraChem” began dumping vast quantities of inorganic mercury into the Penobscot River, 
in Orrington, Maine.  This mercury dumping continued at least until 2000, when HoltraChem 
declared bankruptcy, although most of the dumping occurred from 1967 to 1970 – prior to enactment 
of the Clean Water Act.  The estimated 9 to 12 tons of inorganic mercury that HoltraChem dumped 
into the Penobscot River, worked its way into the Bay through years of tidal action – and, as a 
consequence of exposure to methylating bacteria in the first 0-3 cm of sediment, this mercury 
resulted in methyl mercury contamination spreading to the sediment and biota in a large area of the 
River and Bay.  This contamination has since been confirmed to exist in Penobscot Bay as far 
south as at least the southern tip of Islesboro.  In the late 1990s, the Maine People’s Alliance and 
Natural Resources Defense Council filed suit against HoltraChem’s successor Mallinckrodt, a 
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German-based company, to compel Mallinckrodt to pay for the remediation of the environmental 
damage done to the Penobscot River and Bay as a result of HoltraChem’s mercury dumping.   
 

In 2002, the federal court held Mallinckrodt liable for the HoltraChem contamination in the 
Penobscot River and Bay.5  After the United States Court of Appeals for the First Circuit affirmed 
this determination of liability, the federal court in Maine appointed a panel of three experts.  This 
three-expert, court-appointed panel and the additional experts that they have selected to work on 
specific areas of inquiry, have conducted a study of mercury contamination in, and its effects on, the 
Penobscot River and Bay (including the sediment and biota found in each) for more than a decade.  
The purpose of this study was to determine the extent and location of contamination attributable to 
HoltraChem mercury dumping, from 1967 to 2000, and to determine and advise the Court on the 
remediation needed to best restore the environment of this region by addressing the environmental 
degradation caused by HoltraChem.  This study is known as the “Penobscot River Mercury Study” 
(PRMS) and is unprecedented in its scope and breadth.   

 
This Summer, the United States District Court for the District of Maine held a trial, based on 

the results of the Phase I and Phase II PRMS to determine what remedial measures to order 
Mallinckrodt to fund to begin the daunting task of remediating the environmental damage done by 
HoltraChem’s mercury dumping.  This damage continues to have significant impact on the Penobscot 
Bay environment and economy, including the closure earlier this year, by the Maine Department of 
Marine Resources, of a 7-square mile area at the mouth of the Penobscot River and upper estuary of 
Penobscot Bay to all lobstering and crabbing.  This contamination was caused by the effects of a 
mobile sediment pool of methyl mercury, from HoltraChem’s dumping of inorganic mercury upriver, 
contaminating biota and sediment in this area that has had no benefit from natural attenuation of the 
contamination as other areas of the Bay and River have experienced.  The Court’s Order on 
remediation has not yet been issued. 
 

Significantly, the Final Report to the federal court for Phase II of the PRMS expressly 
found that there is a layer of buried inorganic mercury throughout the entire upper Penobscot 
Bay, down to the southern tip of Islesboro, found generally at a depth of about 20 to 40 cm (8 to 16 
inches), attributable to the dumping of mercury by HoltraChem, primarily in 1967 to 1970.  The 
Court’s experts concluded that there is no threat to the environment, biota or public health as 
long as this layer of mercury remains buried.  However, if this mercury is disturbed and given 
access to methylating bacteria in the first 0 to 3 cm of sediment in Penobscot Bay and River, this 
inorganic mercury could be converted into toxic methyl mercury that – although not “toxic” to 
lobsters and crabs (i.e. it will not sicken or kill lobsters) – would taint the muscle meat of lobsters and 
crabs making them unfit for human consumption and rendering them unmerchantable – having 
devastating impacts on the economy of Maine and doing irreparable harm to the iconic Maine 
Lobster brand.  Final Report, Chapter One.   
 

                                                
5  Separate litigation has been prosecuted by the State of Maine for the land-side contamination at the abandoned 200+ 
acre HoltraChem site.  Mallinckrodt has also been determined liable for those clean-up costs in litigation that was 
affirmed by the Maine Supreme Judicial Court earlier in 2014. 
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The closure earlier this year of the 7-square mile area of the Penobscot River and upper 
estuary of Penobscot Bay, to all lobstering and crabbing, highlights why concerns expressed by 
opponents of the proposed Searsport expansion dredging project regarding the adverse economic 
impacts that could result from spreading mercury contamination from HoltraChem represent a real, 
not imagined, threat to the iconic Maine Lobster brand and Penobscot Bay lobster industry.  Indeed, 
disturbing buried legacy mercury from HoltraChem through the proposed dredging in Searsport could 
result in contamination of the entire Penobscot Bay food web, creating an environmental, economic 
and human crisis in this region and the State of Maine.  Spreading methyl mercury contamination 
during dredging in Searsport would destroy the lobstering industry in Penobscot Bay as we know it 
today, and potentially irreparably damage the iconic Maine Lobster brand – a multi-billion dollar 
a year industry which is a foundation of the Maine economy. 

 
Because the most significant and damaging HoltraChem mercury dumping occurred from 

1967-1970 – after the establishment and initial dredging of the Searsport FNP in 1964 – even a 
maintenance dredge, as well as any dumping in the Bay, could disturb buried HoltraChem 
legacy mercury.  Although we support and encourage doing maintenance dredging with upland 
disposal of all dredge spoils, we oppose all dumping of dredge spoils (even “clean” dredge spoils) 
into the valuable fishing grounds in Penobscot Bay and assert that no dredging, even 
maintenance dredging, should be undertaken without adequate sediment testing conducted in 
accordance with the methodologies required by the federal court’s experts.   

 
When the 2013 FSEA was prepared by the Corps’ New England District, Corps staff 

expressly acknowledged that they did not consider any historic dumping or spills of contaminants.  
(FSEA, CWA-4, p. 194 of 196 (relevant excerpt at conclusion of this letter)).6  As a result, the Corps’ 
2013 Searsport FSEA never considered the conclusions, findings, data and results contained in the 
three reports to the federal court submitted by the Court’s experts in the Mallinckrodt litigation 
during the PRMS.  Consequently, the FSEA never addressed nor considered the potential for 
spreading HoltraChem contamination through the extensive dredging and dumping that this project, 
as proposed, would cause.  Indeed, because the 2013 FSEA improperly failed to consider the Least 
Environmentally Damaging Practicable Alternative (LEDPA) option of a maintenance-only dredge 
with upland disposal of all spoils, the potential for spreading HoltraChem legacy mercury even from 
a limited maintenance dredge with removal of 37,100 cy of material was not ever examined by the 
Corps.  This is one of the many reasons why an EIS is required on the Searsport project pursuant to 
NEPA. 
  
  

                                                
6 April 5, 2013 Searsport FSEA, CWA-4, p. 194 of 196. 
http://www.nae.usace.army.mil/Portals/74/docs/Topics/Searsport/DRAFT_FSEA.pdf 



Letter to BRCC and Mssrs. Flora and Maynard 
August 26, 2014 
Page 11 
 
 
The Yeager Report:   
 

To determine the adequacy of the Corps’ prior sediment testing, we contacted Professor 
Kevin Yeager who had conducted the sediment testing for the federal court to see if he had the time 
to review the sediment testing done in 2008 by Battelle for the Corps and in 2013 for Sprague Energy 
using the Corps’ sediment testing plan.   

 
Dr. Yeager was asked to provide the same neutral assessment of the data available that he 

would provide to the Court.  He was asked to: 
• Compare the testing methodologies and results from the existing Searsport and Mack 

Point sampling to the RIM 2004 standards and the federal court’s experts’ 
methodologies to determine if the Searsport sediment tests done to date were, in fact, 
“the same” as those used by the PRMS experts, as Corps staff from the New England 
District had asserted, and, if not, what the differences were;  

• Assess the extent to which the sampling results from ES7 and ES8 were relevant to 
Searsport – since, as the person who conducted that testing, he would be in the best 
position to say whether those results had relevance to the Searsport project as Corps 
staff were claiming; and  

• Assess what additional sediment testing, if any, was required, using the PRMS 
methodologies, to determine if there is legacy mercury from HoltraChem present in 
the Searsport FNP or disposal area(s) that could be disturbed by the proposed dredging 
and dumping operations in Searsport, and, using the RIM 2004 Guidelines, to 
determine if additional contaminants are present.  

Because Dr. Yeager is not an advocate for any party – but has for years served as the federal 
court’s neutral expert, we thought he was the only person with the credibility and experience with this 
data and the methodologies used in the PRMS to make an informed and objective assessment that 
Corps leadership would respect.   
 

On July 30, 2014, the Corps was presented with Dr. Yeager’s analysis.  Dr. Yeager’s analysis 
confirms that the sediment testing done to date in Searsport under the Corps’ direction fails to meet 
either the basic requirements under the RIM 2004 Guidelines, issued by the Corps and EPA for 
evaluation of the level of all contaminants, or the more stringent standards and methodology 
mandated by the federal court’s experts in the Mallinckrodt litigation to determine whether this area 
of the upper Penobscot Bay is contaminated by buried HoltraChem legacy mercury.  Dr. Yeager’s 
analysis also reaffirms the conclusions in the Dawson Report that additional sediment testing and 
further study is required before this project can proceed.   
 

We hope that you will review Dr. Yeager’s report now so that you can better understand the 
reasons why the people who live in Penobscot Bay and rely on the Bay for their livelihoods are 
demanding that additional, thorough updated sediment testing be done – using the methodologies and 
standards developed by the federal court’s experts to test for mercury, and using the RIM 2004 
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guidelines for all other contaminants.  Such testing should not include the use of any composite 
sampling – which improperly understates the level of contamination present. 
 
Misconceptions About the NEPA Requirement to do an EIS: 
 
In the AC50 Newsletter I was struck by President Sturgeon’s statement that:  

…[T]he Action Committee will … continue to oppose efforts to elevate this project to 
an Environmental Impact Statement. We do believe that all legitimate concerns should 
be addressed, but we believe that can be accomplished through the current process 
rather than through an EIS which would be highly irregular in this case, add years to 
the project, and continue to curtail port activities. 
 

This statement reflects a lack of understanding about the nature of an EIS and the mechanism by 
which the requirement to do an EIS is triggered under the National Environmental Policy Act 
(NEPA).    
 

First, contrary to Corps staffer Tim Dugan’s assertion in the May 19 PPH article and Mr. 
Sturgeon’s statement above, doing an EIS is the norm in dredging projects like the one proposed in 
Searsport, which require a Feasibility Report for congressional authorization.  Indeed, in the 2013 
FSEA the Corps acknowledged that: 
 

Normally, the USACE prepares an Environmental Impact Statement (pursuant to 33 
Code of Federal Regulations (CFR) 230.6) for Federal actions that require a 
Feasibility Report for authorization and construction of major projects. However, the 
District commander may consider the use of an EA for particular actions if early 
studies and coordination show that a particular action is not likely to have a significant 
impact on the quality of the human environment (33 CFR 230.6).  
 

 2013 FSEA, p. 113 of 196, 
http://www.nae.usace.army.mil/Portals/74/docs/Topics/Searsport/DRAFT_FSEA.pdf 
 

Second, the requirement to do an EIS is automatic and mandatory where a federal action will 
result in significant impacts to the human environment.  The increased cost of doing an EIS is not 
justification nor grounds to evade this requirement and the additional time that an EIS will take is not 
grounds to evade this mandatory requirement.  The only relevant question is whether significant 
impacts to the human environment will be caused by federal action.  If the answer to this question is 
yes, an EIS must be done.  Here, NEPA, Corps regulations, prior case law involving joint Corps-DOT 
projects in the port of Searsport, and the facts all mandate that an EIS be done.  There is no legitimate 
excuse why the Corps has failed to do an EIS on this project or why they have squandered fourteen 
(14) years without undertaking this task. 
 

Here, not only will the proposed dredging in Searsport and dumping of a million cubic yards 
of dredge spoils have significant impacts on the human environment of Penobscot Bay, as noted by 
the AC50’s newsletter, this project is expected to result in significant impacts on the human 
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environment “as far North as Aroostook County.”  In fact, the May 19, 2014, Tom Bell PPH story -- 
particularly those portions of the story for which the AC50 takes express credit for having had 
reported – demonstrates that deepening the channel in Searsport is expected and intended to result in 
significant secondary industrial developments in interior and Northern Maine that allegedly will only 
be made possible if the Searsport channel is deepened.  Consequently, NEPA requires that the Corps 
do an Environmental Impact Statement (EIS) that includes all of the reasonably foreseeable direct 
and indirect, primary and secondary, impacts within the State of Maine – including the impacts 
described by Mr. Henshaw, Mr. Maynard and Mr. Flora in Mr. Bell’s May 19 article.  In other words, 
the PPH story strengthens the case for the necessity of doing an EIS for this project. 
 

In drafting the 2013 FSEA and draft “Finding of No Significant Impact” (FONSI), the Corps 
attempted to evade the requirement to do an EIS by only addressing the limited impacts on “existing” 
vessel traffic in Searsport and claiming that deepening the channel will allow the same amount of 
cargo to be delivered using fewer, larger vessels.  But the DOT (and AC50) have unequivocally 
established that the Corps has ignored significant secondary heavy industrial impacts that are, in fact, 
reasonably foreseeable and, thus, must be included in an EIS relating to this project.  
 

Here, representatives of the non-federal partner on this project, the Department of 
Transportation are acknowledging that this project is going to result in additional industrialization of 
interior Maine, increased heavy rail traffic through the State of Maine to the coast, and the conversion 
of a large portion of the bio-mass from the Northern woods into wood pellets for export.  The DOT 
representatives in the PPH story explain how significant these secondary industrial impacts will be to 
a vast region of Maine, far beyond Penobscot Bay.  Yet, the 2013 FSEA failed to address these 
anticipated, expected, intended and reasonably foreseeable secondary heavy industrial impacts.  As a 
result, as explained in more detail below, an EIS supplementing the prior FSEA is required by NEPA 
that specifically addresses there secondary impacts.  Sierra Club v. Marsh, 976 F.2d 763, 772 (1st Cir. 
1992) (emphasis supplied). 
 

The New England District’s attempt to evade the legal requirement to do an EIS on a major 
project, jointly entered with the Maine DOT concerning the port of Searsport is, regrettably, not a 
new phenomenon.  For three decades, proposals to industrialize the port of Searsport and upper 
Penobscot Bay have led to litigation when the Corps failed to comply with its obligations, under 
NEPA, to conduct the required Environmental Impact Study (EIS).  See, e.g. Sierra Club v. Marsh, 
769 F.2d 868 (1st Cir. 1985); and Sierra Club v. Marsh, 976 F.2d 763 (1st Cir. 1992). 
 

In every prior instance, when a new heavy industrial use has been proposed for the port of 
Searsport, both at Mack Point or on Sears Island (which are zoned for light industrial and marine 
uses, respectively), the Corps has attempted to evade its responsibilities to conduct an EIS under 
NEPA, by improperly claiming that each such proposed project has “no significant impact” on the 
human environment in the Midcoast region (a FONSI determination) – thus circumventing the legal 
requirements for an EIS.  In each instance, the Corps has attempted to use an absurdly narrow 
definition of the scope of the proposed project to understate, misrepresent or ignore the true extent of 
the potential impacts upon the quality of the human environment.  In each instance, the Corps has 
drafted lengthy, but superficial, Environmental Assessments (EA), in an attempt to justify failing to 
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comply with the NEPA EIS requirement.  In each case, after litigation, the corps has been compelled 
by the federal courts to do an EIS.  Regrettably, this cycle is repeating itself again with the 2013 
FSEA.   
 

Here, the potential and inevitable impacts of this proposed dredging project on the human 
environment are infinitely more significant than any prior dredging proposal in Penobscot Bay.  The 
Corps has given no consideration to the fact that more than 46% of all Maine Lobster landings, made 
in the State of Maine, occur in Penobscot Bay and a quarter of all landings in the United States are 
made in the western portion of the bay where the dredging and dumping is to occur. Yet again, the 
Army Corps of Engineers has determined that this project would have “no significant impact” to 
merit an EIS, while at the same time promoting this project in public statements as having wide-
ranging, regional and statewide impacts – with the intent of facilitating industrial development.  
(Again, if there was any doubt about the scope of such secondary impacts form the current proposal 
to deepen the Searsport channel, the May 19 PPH article laid those doubts to rest, thanks in large part 
to the contributions of the AC50 and Maine DOT to that story). 

 
If, as the First Circuit previously ruled, the prior proposed projects (including a causeway to 

Sears Island with a proposed container ship terminal) required an EIS under NEPA, surely a dredging 
project that contemplates dredging almost a million cubic yards of material, including contaminated 
sediment, and dumping these spoils in the heart of the most fertile lobster grounds in the United 
States, has a sufficient “significant impact” to merit doing an EIS.  Adding the impacts to interior and 
Northern Maine only clarifies the need for an EIS. 
 
 The history of Penobscot Bay and the tension between those who would use Searsport’s port 
area, at the head of the Bay, for heavy industrial uses, and those who seek to maintain the current 
economic foundations of the economy of the region (lobstering and eco-tourism) by preserving the 
environmental integrity of this area from unreasonable degradation through industrialization, was 
well recited by the First Circuit Court of Appeals in its decision in Sierra Club v. Marsh, 769 F.2d 
868 (1st Cir. 1985).  Perhaps the BRCC Executive Committee and members of the AC50 will benefit 
from reviewing this history, because it should clarify why at least thirty-five (35) State legislators and 
the Boards of Selectmen and City Councils of nine (9) towns and cities from communities in and 
around Penobscot Bay have written letters requesting that the Corps conduct an Environmental 
Impact Statement and additionally, more thorough and current sediment testing in both Searsport and 
the proposed disposal sites before proceeding with this project.   
  

Another similarity between this EA and FONSI determination and this refusal by Corps to 
conduct an EIS, and the prior instances that have been overturned through court action, is the length 
of the EA prepared to justify not doing an EIS.  Here, like before, the EA that the Corps prepared is 
excessively long – far exceeding the 10-15 page limit that the CEQ and Corps regulations envision as 
the appropriate length of an EA.7  Previously, the First Circuit criticized this same phenomenon in the 
Sierra Club v. Marsh decision.   

                                                
7  This EA is 133 pages in length, including the redacted version of the USCGs LOR and containing several charts, 
technical drawings and diagrams.  Sixty-nine (69) pages of that are comprised of just the ACE portion of the EA. 



Letter to BRCC and Mssrs. Flora and Maynard 
August 26, 2014 
Page 15 
 
 

The First Circuit Court of Appeals noted as follows: 
 

As this history indicates, we do not have before us the “brief” or “concise” EA of 
which the CEQ's regulations speak.  40 C.F.R. § 1508.9.  Rather, we have an ‘EA’ 
consisting of at least seven documents containing 350 pages of text, plus numerous 
pages of diagrams, maps, and technical drawings.  They include: 

EA on causeway (prepared by Maine DOT for Federal Highway 
Administration), as revised (Sept. 1982) - 30 pages 
EA on port facility (prepared by Maine DOT for Federal Highway 
Administration) (Aug. 1983) - 138 pages, plus 61 pages of appendices and 34 
pages of technical drawings 

Summary EA on both causeway and port facility (prepared by Maine DOT for 
Federal Highway Administration) (Nov. 1983) - 17 pages plus 29 pages of 
responses to various agencies' objections 
Corps' first EA (Dec. 1983) - 4 pages 

Maine DOT study (prepared at the request of the Corps) reevaluating the 
environmental effects of building the causeway (April 1984)-110 pages 

Corps' statement of findings and EA (July 1984) - 15 pages 
Corps' supplement to statement of findings (Aug. 1984) - 7 pages 

The agencies claim these documents support one conclusion, namely that the Sears 
Island project will have no significant impact on the environment. 

The very length and detail of these documents have posed something of a dilemma 
to the agencies, the parties, and the reviewing courts.  On the one hand, one is tempted 
to argue that the very complexity of the documents shows that an EIS is needed.  The 
EA's are far longer than the CEQ recommends, see Forty Most Asked Questions, 
supra, 46 Fed.Reg. at 18037 (calling on agencies “to limit EA's to not more than 
approximately 10-15 pages”), and significantly longer than the typical full-blown EIS, 
see 40 C.F.R. § 1502.7 (1984) (EIS should “normally be less than 150 pages and for 
proposals of unusual scope or complexity ... less than 300 pages”). The CEQ has 
stated: 

Agencies should avoid preparing lengthy EAs except in unusual cases, where a 
proposal is so complex that a concise document cannot meet the goals of [CEQ 
regulations] and where it is extremely difficult to determine whether the proposal 
could have significant environmental effects.  In most cases, however, a lengthy EA 
indicates that an EIS is needed. 

 
40 Fed.Reg. at 18037 (emphasis added). 

Sierra Club v. Marsh, 769 F.2d at 873-874 (emphasis in original). 
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Similarly, here, the Corps prepared a lengthy, albeit superficial, Feasibility Study, draft EA, 
draft FONSI determination, and draft Clean Water Act Letter – totaling roughly 1,069 pages.  
Accompanying these documents are appendices and supporting data that are hundreds of pages long.  
Specifically, the FSEA includes: 

• Draft Feasibility Study Report  -- 91 pages; 
• Draft Environmental Assessment  -- 70 pages; 
• Finding of No Significant Impact – 2 pages; 
• Record of Non-Applicability (RONA) and Emissions Calculations – 5 pages;  
• Clean Water Act Section 404(b)(1) Evaluation  -- 6 pages; 
• Nine (9) Appendices – totaling 226 pages; 
• TECHNICAL REPORT 1: Final Report, Marine Geophysical Investigation Channel 

Deepening Project – 98 pages; 
• TECHNICAL REPORT 2: Marine Archaeological Study – 150 pages; 
• TECHNICAL REPORT 3: Field Sampling and Sediment Testing – 292 pages; 
• TECHNICAL REPORT 4:  Shipwreck Preliminary Assessment – 64 pages; and 
• TECHNICAL REPORT 5:  ADCP and Tide Data Collection – 37 pages 

 
In sum, this isn’t the first time the Corps and Maine DOT have attempted to evade the legal 

requirement to complete the EIS that NEPA mandates for a project involving the port of Searsport.  
Sadly, this likely will not be the last time the Corps and DOT attempt to evade the NEPA mandate to 
do an EIS for a project involving the port of Searsport.  However, as before, an EIS must be done on 
this project.  The Corps has had more than fourteen (14) years to complete this EIS already, since the 
Resolution authorizing a Feasibility study was passed by the House Transportation and Infrastructure 
Committee.  We hope that, after reviewing the Dawson and Yeager Reports and the information 
provided in this letter, the BRCC and AC50 will join us in asking for an EIS to be started that 
evaluated the Non-structural Alternative identified by Dawson & Associates and updated sediment 
testing done, using the guidelines of RIM 2004 for all contaminants and the Mallinckrodt experts’ 
methodologies for determining the level of mercury present, as detailed in the Yeager Report. 
 
Respectfully, 
 

 
Kim Ervin Tucker 
Maine Bar # 6969 
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Based on the strength of Dr. Yeager’s unbiased conclusions, grounded in sound science 
and the facts, we hope that you will reconsider filing an application for Water Quality Certification 
until the updated testing detailed in Dr. Yeager’s Report is completed.  This request is consistent 
with the observations of experts in Corps processes and standards from Dawson and Associates 
and the requirements of law in NEPA and related regulations.  Your consideration is greatly 
appreciated.   
 
Respectfully, 

 
Kimberly J. Ervin Tucker 
Maine Bar No. 6969 
 

  
  


