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David J. Leach     Bill Scully 
Civilian, Senior Executive    Deputy District Engineer 
North Atlantic Division    Project Management 
U.S. Army Corps of Engineers  U.S. Army Corps of Engineers 
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David Bernhardt, PE    John Henshaw 
Commissioner     Executive Director 
Maine Department of Transportation  Maine Port Authority 
16 State House Station   460 Commercial St,  
Augusta, ME 04333-0016   Portland, ME 04101 
 
RE:  Searsport Federal Navigation Project 
 Yeager Report Analysis of Corps’ Sediment Testing 
 
VIA:  Electronic Transmission 
 
Dear Sirs: 
 

Attached to this letter for your review and use is an analysis conducted by the federal 
court’s sediment expert in the pending Mallinckrodt litigation, Dr. Kevin Yeager of the University 
of Kentucky.  Dr. Yeager has undertaken a thorough assessment of the prior sediment testing in 
the port of Searsport conducted by Battelle in 2008 for the Corps, on which the conclusions in the 
April 5, 2013 Feasibility Study and draft Environmental Assessment were based, as well as the 
2013 Sprague Energy sediment testing at the Mack Point docks, using the sampling plan provided 
by the Corps.  Dr. Yeager’s analysis confirms that the sediment testing done to date in Searsport 
under the Corps’ direction fails to meet either the basic requirements under the RIM 2004 
Guidelines, issued by the Corps and EPA for evaluation of the level of all contaminants, or the 
more stringent standards and methodology mandated by the federal court’s experts in the 
Mallinckrodt litigation to determine whether this area is contaminated by buried HoltraChem 
legacy mercury (Hg).  Dr. Yeager’s analysis also reaffirms the conclusions in the Dawson Report 
that additional sediment testing and further study is required before either the proposed Corps 
project in Searsport or even maintenance dredging in the Searsport Federal Navigation Project 
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(FNP) can proceed.  Additionally, the pending permit application(s) submitted by Sprague Energy 
for maintenance dredging at the Mack Point docks should not be approved, either by the Corps or 
the Maine Department of Environmental Protection (DEP), until and unless the updated sediment 
testing detailed by Dr. Yeager is completed. 

 
It is my understanding that the Corps’ New England District and North Atlantic Division 

have indefinitely postponed the previously scheduled review of the proposed expansion dredging 
project in Searsport by the Corps’ Civil Works Review Board (CWRB), pending completion of the 
application process to obtain a Water Quality Certification (WQC) from the State of Maine.  
While it is encouraging that the Corps has withdrawn the Searsport project from the July 29, 2014 
CWRB schedule, the Corps has still failed to conduct the analysis of this project, and its 
significant impacts on the human environment in the Penobscot Bay region, required by federal 
law and regulations, including the National Environmental Policy Act (NEPA), and, as revealed 
by Dr. Yeager’s Report, failed to even satisfy the standards contained in the RIM 2004 Guidelines 
jointly issued by the Corps and EPA.  As a result, this project is not ripe to proceed with the State 
WQC permitting process at this time.  Indeed, until and unless proper, current sediment testing in 
Searsport and the proposed disposal sites is completed, using the methodologies approved and 
developed by the federal court’s experts for determining the presence of HoltraChem legacy 
mercury and detailed in Dr. Yeager’s Report, and using the RIM 2004 standards for all other 
contaminants, no application for WQC should be submitted to or processed by the State of Maine.  

 
Failure to conduct the necessary, updated sediment testing prior to proceeding with this 

project could:  
• Directly interfere with the federal court’s oversight of the remediation of 

HoltraChem mercury contamination in Penobscot Bay; 
• Increase the actual, economic, environmental and human costs of the remediation 

of the HoltraChem mercury contamination; 
• Spread methyl mercury contamination to the entire Pen-Bay food web, including 

the valuable commercial fisheries and aquaculture facilities in this region; 
• Damage or destroy the actual and economic viability of the lobster industry in 

Penobscot Bay, that sustains the Midcoast economy and the more than 2,100 
licensed lobstermen in Zones C and D; and 

• Do irreparable harm to the iconic Maine Lobster Brand.  
 
For these reasons, this letter serves as a formal request on behalf of my clients, including 

(but not limited to) the Maine Lobstering Union, members of the Zone D Lobster Zone and Zone 
D Lobster Council, and the Sierra Club of Maine, that the Corps conduct the necessary sediment 
testing detailed in Dr. Yeager’s analysis, using the methodologies approved by the federal court 
and its experts in the Mallinckrodt litigation, prior to submission of an application for Water 
Quality Certification (WQC) from the State of Maine’s Department of Environmental Protection 
(DEP).  

 
We understand the need for maintaining the Searsport FNP and Mack Point docks and 

support responsible, properly timed, maintenance dredging, with upland disposal of all spoils 
generated.  To this end, after you and your staff review Dr. Yeager’s analysis, we will arrange for 
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Dr. Yeager to discuss his findings with you and your staffs and to provide further guidance and 
assistance in developing the needed sediment sampling plan.   

 
Background on Dr. Yeager and His Retention: 
 

While my role in this matter is that of an advocate, Dr. Kevin Yeager’s analysis is not 
based on, nor motivated by, advocacy.  Dr. Yeager is the federal court’s expert on sediment in the 
Mallinckrodt litigation brought more than fourteen (14) years ago by the Maine People’s Alliance 
and the Natural Resources Defense Council (NRDC).  Dr. Yeager is a professor at the University 
of Kentucky, a scientist, and a neutral in the Mallinckrodt litigation, advising the Court on 
mercury contamination in Penobscot Bay sediment attributable to HoltraChem.  Dr. Yeager was 
selected to conduct the sediment testing in the Penobscot River and Bay for the federal court by 
the panel of three experts appointed in 2002 by the United States District Court for the District of 
Maine.   

 
This three-expert, court-appointed panel and the additional experts that they have selected, 

including Dr. Yeager, have conducted a study of mercury contamination in, and its effects on, the 
Penobscot River and Bay (including the biota found in each) for more than a decade.  The purpose 
of this study was to determine the extent and location of contamination attributable to HoltraChem 
mercury dumping, from 1967 to 2000, and to determine and advise the Court on the remediation 
needed to best restore the environment of this region by addressing the environmental degradation 
caused by HoltraChem.  In the role of court-appointed expert, Dr. Yeager has studied the sediment 
of Penobscot Bay for years in connection with this exhaustive, federal court-directed evaluation, 
known as the Penobscot River Mercury Study (PRMS). 

 
The Final Report to the federal court for Phase II of the PRMS expressly found that there is 

a layer of buried inorganic mercury throughout the entire upper Penobscot Bay, down to the 
southern tip of Islesboro, at a depth of about 20 to 40 cm (8 to 16 inches), attributable to the 
dumping of mercury by HoltraChem, primarily in 1967 to 1970.  The Court’s experts concluded 
that there is no threat to the environment, biota or public health as long as this layer remains 
buried.  However, if this mercury is disturbed and given access to methylating bacteria in the first 
0 to 3 cm of sediment in Penobscot Bay and River, this inorganic mercury could be converted into 
toxic methyl mercury that – although not “toxic” to lobsters and crabs (i.e. it will not sicken or kill 
lobsters) – would taint the muscle meat of lobsters and crabs making them unfit for human 
consumption and rendering them unmerchantable.  Indeed, disturbing buried legacy mercury from 
HoltraChem could result in contamination of the entire Penobscot Bay food web, creating an 
environmental, economic and human crisis in this region and the State of Maine.  

 
Because the most significant and damaging HoltraChem mercury dumping occurred from 

1967-1970 – after the establishment and initial dredging of the Searsport FNP in 1964 – even a 
maintenance dredge, as well as any dumping in the Bay, could and, as detailed by Dr. Yeager in 
his Report, would disturb buried legacy mercury.  However, when the Feasibility Study and draft 
Environmental Assessment (FSEA) were prepared by the Corps, Corps staff expressly 
acknowledged that they did not consider any historic dumping or spills of contaminants (FSEA, 
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CWA-4, p. 194 of 196 (relevant excerpt at conclusion of this letter)).1  As a result, the Corps’ 
2013 Searsport FSEA never considered the conclusions, findings, data and results in the three 
reports to the federal court submitted by the Court’s experts in the Mallinckrodt litigation during 
the PRMS – although all of these reports (even the Final Report) had been submitted prior to 
release of the 2013 FSEA.2  And, consequently, the FSEA never addressed nor considered the 
potential for spreading HoltraChem contamination through the extensive dredging and dumping 
this project, as proposed, would cause.  Indeed, because the FSEA failed to consider the Least 
Environmentally Damaging Practicable Alternative (LEDPA) option of a maintenance-only 
dredge with upland disposal, the potential for spreading HoltraChem legacy mercury even from a 
limited maintenance dredge with removal of 37,100 cy of material was not ever examined by the 
Corps, as required by NEPA and the CEQ regulations implementing NEPA. 

 
At the April 8 Belfast pre-application public meeting, Corps staff added several slides that 

referenced data from the PRMS to the Corps’ original (February 24) Bangor powerpoint 
presentation.3  The addition of PRMS-related slides to the Corps’ April 8th powerpoint 
presentation is the first time that I am aware of that Corps staff publicly referenced the PRMS in 
the context of the proposed Searsport project. At the April 8 public meeting, both Steven Wolf and 
Barbara Blumeris of the Corps attempted to use PRMS data and charts to support their claims that 
there is no dangerous mercury contamination in the Searsport FNP, the material to be dredged and 
dumped in Penobscot Bay from this proposed project, or in the proposed Penobscot Disposal Site 
(PDS) off the Northwestern side of Islesboro.  (Please see materials referenced in Footnote 2).  Ms. 
Blumeris even described the Searsport FNP dredge material as “clean” during the April 8th public 
meeting. 

 
Specifically, Corps staff first stated that data collected by the Court’s experts in sampling 

locations4 ES7 and ES8 depicted in Figure 20 of the Phase I Report in the PRMS represented the 
“total mercury” found in sampling locations ES7 and ES8.  Second Corps staff asserted that 
sampling locations ES7 and ES8 were close enough geographically to Searsport and the proposed 
Penobscot Disposal Site to support the contention that “total mercury” levels in Searsport and the 
PDS were low and safe.  In addition, Figure 20 from the initial PRMS Phase I Report to the Court 
was reproduced by Corp staff, in an edited form, to allegedly show that Searsport had low levels 
of mercury similar to those supposedly shown on Figure 20 for ES7 and ES8, in the PRMS Phase I 
Report. 

 
  

                                                
1 April 5, 2013 Searsport FSEA, CWA-4, p. 194 of 196. 
http://www.nae.usace.army.mil/Portals/74/docs/Topics/Searsport/DRAFT_FSEA.pdf 
2 The Final Report to the Court did not become available to the public until late in the Spring of 2014.  Immediately 
after it became publicly available I requested that the Corps consider the information in the Final Report as additional 
grounds for reopening the public comment period on this proposed project and to prepare an EIS or, at a minimum 
supplemental EA. 
3 http://www.nae.usace.army.mil/Portals/74/docs/Topics/Searsport/SearsportWQCMtg8Apr14.pdf 
See, e.g. pp. 21 and 22. 
 
4 “ES” is a designation indicating samples taken in the Penobscot Bay estuary. 
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However, the slides presented to the public and the descriptions of the findings in the 
Phase I PRMS Report by Mr. Wolf and Ms. Blumeris did not accurately reflect the information 
contained in the PRMS Phase I Report or by Figure 20 of the Phase I report.  First, the Corps’ 
slide of Figure 20 is titled: “Total Mercury in Penobscot River and Estuary Averaged from Four 
Sampling Rounds,” but fails to reveal that the samples were only of total dry weight mercury 
levels taken from only the upper 0-3 cm of sediment in the sampling locations referenced.  Second, 
the Corps omitted Figure 21 from the same PRMS report, and the related discussion from the 
Phase I Report that concluded that total mercury levels in Penobscot sediment must be adjusted for 
the amount of decomposed organic compounds (DOCs) in the sediment, “because the organic 
carbon content of sediments is highly variable and mercury binds tightly to this organic material” 
effecting the dry weight levels of mercury.  In fact, pursuant to the adjusted total mercury levels, 
normalized for the level of organic compounds in the sediment, the court’s experts found higher 
levels of mercury, even in ES7 and ES8, than Figure 20 revealed.  Indeed, the PRMS Report 
concluded that: 

 
…The more southerly sites (ES 7, 4, 14, 8, and 1) appeared to be much less 
contaminated on a dry weight basis. However, Hg [mercury] normalized to organic 
carbon content longitudinal gradient was much less pronounced, suggesting that the 
level of contamination is similar at least as far south as mid Islesboro Island (Figure 
21). 
 
There was a very similar picture when we sampled the offshore sediments of the 
bay (see below). These offshore data also show that the mercury concentrations 
normalized to organic carbon are still elevated at mid Islesboro Island, but decrease 
to regional background levels at mid Vinalhaven Island near the mouth of the 
estuary. 
 

PRMS Final Report, Chapter One, pp. 238-239 of 524; PRMS Phase I Report, pp. 51-52.  The 
misrepresentations made by Mr. Wolf and Ms. Blumeris about the conclusions in the PRMS Phase 
I Report and the alleged relationship and relevance of the ES7 and ES8 data to the level of 
mercury, or more importantly the potential threat of methyl mercury in Searsport and the PDS, 
increased public concern about the accuracy and veracity of representations being made by the 
Corps about the Searsport project generally and about the significant impacts to the human 
environment of Penobscot Bay specifically. 
 

Many residents and lobstermen that attended the April 8th Belfast meeting were already 
skeptical about the claims by Corps staff about the Searsport sediment being “clean,” because 
these representations are completely inconsistent with prior assessments of the dredge material at 
Mack Point and in the Searsport FNP, including assessments made and acknowledged by the 
Corps itself.  Indeed, in 2000, when the proposal to deepen the Searsport FNP first emerged, the 
Corps acknowledged that fully half of the 375,000 cubic yards of dredge spoils material that would 
be generated by deepening the channel from 35-ft to 37-ft were “deemed unsuitable for open 
ocean disposal” due to the significant levels of contaminants in this material.5  However, despite 
that finding, the Corps and Maine DOT had proposed to dump all of this material in the fertile 

                                                
5 http://www.fishermensvoice.com/archives/may00.html 
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lobstering grounds off Rockland, Vinalhaven, North Haven, Owls Head, Islesboro and Rockport 
in the “Rockland Disposal Site” (RDS).  Opposition to the proposal to dump these contaminated 
Searsport dredge spoils in the RDS led to the request to deepen the harbor being abandoned in 
favor of the July 26, 2000 Resolution from the House Transportation and Infrastructure 
Committee, authorizing the Feasibility Study to proceed. 
 

Thus, Mr. Wolf’s reliance on the incomplete and geographically remote data from 
sampling locations ES7 and ES8 of the PRMS, taken out of context and not properly described 
(i.e. without reference to the adjustment for the effects of decomposed organic compounds 
(DOCs) or the 0 to 3 cm depth of the samples) concerned many people that attended the April 8th 
Belfast meeting, including my clients and me.  Further, a reading of the plain language of the 
Court’s experts’ reports and the Battelle Report prepared for the Corps in 2008, to my layman’s 
eyes seemed to describe vastly different sampling and testing methods.  However, I am a lawyer 
and I have not had training in sediment testing – for this reason, I did not believe that my 
questions or challenges to Mr. Wolf’s or Ms. Blumeris’ assertions about the alleged similarities 
between, or relevance of, the Court’s experts’ work to the Corps’ 2008 sediment testing would be 
accorded much weight by Corps leadership -- I am, after all, an advocate. 
 
 Because of these concerns, I contacted Professor Kevin Yeager who had conducted the 
sediment testing for the federal court in the Mallinckrodt litigation, to see if he had the time to 
review the sediment testing done in 2008 by Battelle for the Corps and in 2013 for Sprague 
Energy using the Corps’ sediment testing plan, and to compare those testing methodologies and 
results to the RIM 2004 standards and the federal court’s experts’ methodologies to determine if 
the Searsport sediment tests done to date were, in fact, “the same” as Mr. Wolf and asserted in the 
May 2 “private” meeting with lobstermen in Belfast and, if not, what the differences were.  I also 
requested that Dr. Yeager assess the extent to which the sampling results from ES7 and ES8 were 
relevant to Searsport – since, as the person who was instrumental in developing the Court’s 
sediment sampling plan and who conducted that testing, he would be in the best position to say 
whether those results had relevance to the Searsport project as Mr. Wolf was claiming.  Finally, I 
asked Dr. Yeager to assess what additional sediment testing, if any, was required, using the 
methodology that he and other court appointed experts had determined was required during the 
PRMS, to determine if there is legacy mercury from HoltraChem present in the Searsport FNP or 
disposal area(s) that could be disturbed by the proposed dredging and dumping operations in 
Searsport, and to measure all additional contaminants using the RIM 2004 Guidelines. 
  

Dr. Yeager’s Report, detailing his assessment of the items referenced above and a draft 
sediment sampling plan that conforms to the requirements of the methodology developed and 
approved by the federal court’s experts in the Mallinckrodt litigation for measuring mercury 
(including HoltraChem legacy mercury) and the RIM 2004 Guidelines for all other contaminants, 
are not submitted as an element of advocacy, although submitted to you by an advocate.  The 
assessment by Dr. Yeager was prepared by him acting in his capacity as a scientist and a neutral in 
the same manner, and for the same purpose(s), that his PRMS report (Chapter 5 of the Final 
Report) was submitted to the Court.   
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Based on the strength of Dr. Yeager’s unbiased conclusions, grounded in sound science 
and the facts, we hope that you will reconsider filing an application for Water Quality Certification 
until the updated testing detailed in Dr. Yeager’s Report is completed.  This request is consistent 
with the observations of experts in Corps processes and standards from Dawson and Associates 
and the requirements of law in NEPA and related regulations.  Your consideration is greatly 
appreciated.   
 
Respectfully, 

 
Kimberly J. Ervin Tucker 
Maine Bar No. 6969 
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Excerpt from Clean Water Act Letter 
From Draft Environmental Assessment 

 

 
April 5, 2013 Searsport FSEA, CWA-4, p. 194 of 196. 
http://www.nae.usace.army.mil/Portals/74/docs/Topics/Searsport/DRAFT_FSEA.pdf 
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